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DECISION OF THE COMMISSIONER 

Statement of the Case 

 Petitioner, Ebenezer Manuagwu, complains of the decision of Respondent, 

Edgewood Independent School District, to nonrenew his term contract.  Christopher 

Maska is the Administrative Law Judge appointed by the Commissioner of Education to 

hear this cause.  Petitioner is represented by Elizabeth Poole and Kevin F. Lungwitz, 

Attorneys at Law, Austin, Texas.  Respondent is represented by Phillip Marzec and Darin 

Darby, Attorneys at Law, San Antonio, Texas.   

 The central issue in this case is whether there is substantial evidence that 

Petitioner inappropriately touched and inappropriately communicated with a student.  

Petitioner contends that the only evidence of this should have been excluded.  Petitioner 

is incorrect because even if all the evidence Petitioner says should be excluded is 

excluded, there is still substantial evidence that Petitioner inappropriately touched a 

student more than once.  Further, based on Texas Government Code section 2001.081, 

which is adopted by analogy, when a school board conducts an evidentiary hearing 

concerning the proposed nonrenewal of a term contract, the video in question is not 

inadmissible hearsay.  As there is substantial evidence that Petitioner inappropriately 

touched and inappropriately communicated with a student, the nonrenewal of Petitioner’s 

contract is supported by good cause. 
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 To the extent that Petitioner contends that Texas Education Code section 

21.207(c)(3) was violated because he was not given an opportunity to cross-examine the 

student, Petitioner is mistaken because the student did not testify as a witness at the 

hearing and the Legislature did not intend for Texas Education Code section 21.207(c)(3) 

to prohibit hearsay when there is an exception to the hearsay rule. 

 That the attorney representing the board and the attorney representing the 

administration were employed by the same law firm is not a procedural irregularity, and 

even if it were, it was not likely to lead to an erroneous decision.   

 While the record contains some allegations of Petitioner’s actions before the 

beginning of the 2013-2014 school year, these allegations are not considered in making 

this decision.   

Findings of Fact 

 After due consideration of the record and matters officially noticed, it is 

concluded that the following Findings of Fact are supported by substantial evidence and 

are the Findings of Fact that best support Respondent’s decision1. 

1. Petitioner was employed as a teacher by Respondent under term contracts 

for the 2013-2014 and 2014-2015 school years. 

2. During the 2013-2014 school year, Petitioner inappropriately touched a 

student more than once and inappropriately communicated with a student.  The student 

was interviewed by a school police officer on video after she made an outcry that 

Petitioner had inappropriately touched her.  The police woman who interviewed the 

student was well trained in conducting such interviews and conducted the interview in a 

professional manner. 

                                                 
1 See 19 TEX. ADMIN. CODE §157.1072(h); Bosworth v. East Central Independent School District, Docket 
No. 090-R1-803 (Comm’r Educ. 2003). 



003-R1-09-2015  -3- 

3. At the time of the hearing on the proposed nonrenewal of Petitioner’s 

contract, the student could not be located.  Neither Respondent’s police department nor 

the San Antonio Police Department was able to locate the student.  

4. The administration offered the police video of the student into evidence.  

Petitioner objected to admission of the video because it was hearsay and because he was 

not given an opportunity to cross-examine the student.  The video was admitted into 

evidence. 

5. Counsel for the administration and counsel for the school board at the 

hearing on the proposed nonrenewal of Petitioner’s contract are employed by the same 

law firm. 

Discussion 

Petitioner contends Respondent improperly nonrenewed his term contract because 

there is not substantial evidence to support the allegations against him.  Petitioner 

contends that what the district relies upon as evidence is hearsay and Petitioner was not 

given an opportunity to cross-examine witnesses.  Petitioner objects to the consideration 

of allegations that predate the 2013-2014 school year, requests that the Commissioner 

find that Petitioner has a property interest, and objects that counsel for the board and 

counsel for the administration are employed by the same law firm.  Respondent denies 

Petitioner’s claims. 

Evidentiary Determinations 

 Evidentiary rulings are generally reviewed using an abuse of discretion standard.  

Horizon/CMS Health Care v. Auld, 34 S.W.3d 887, 906 (Tex. 2000).  The Supreme Court 

of Texas has held that a tribunal “abuses its discretion when it acts without regard for any 

guiding rules or principles.” Downer v. Aquamarine Operators, Inc., 701 S.W.2d 238, 

241-42 (Tex. 1985).  To the extent that Petitioner is challenging evidentiary rulings made 

by the board of trustees, the question to be answered is whether the board of trustees 

made its decision without regard for any guiding rules or principals. 
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The ultimate question concerning the nonrenewal of term contract is whether 

substantial evidence supports a determination that there was a violation of a pre-

established reason for nonrenewal.  TEX. EDUC. CODE § 21.203(b).  When a school board 

holds an evidentiary hearing and nonrenews a term contract, there is no requirement for 

the board to adopt findings of fact.  TEX. EDUC. CODE § 21.208.  By rule the 

Commissioner has determined if a school board does not adopt findings of fact that the 

Commissioner is to determine whether there is substantial evidence to support the reasons 

for proposed nonrenewal.  19 TEX. ADMIN. CODE § 157.1072 (h).  Substantial evidence 

means that there is more than a scintilla of evidence.  Mireles v. Texas Dep't of Pub. 

Safety, 9 S.W.3d 128, 131, 1999 Tex. LEXIS 125, *7, 43 Tex. Sup. J. 169 (Tex. 1999).  

One of the reasons for proposed nonrenewal in the present case was any reason 

constituting good cause for terminating the contract during its term.   

Hearsay 

 Respondent voted to nonrenew Petitioner’s contract because it found that 

Petitioner engaged in appropriate touching and inappropriate discussions with a student.  

Petitioner contends that since all evidence of this is inadmissible hearsay that 

Respondent’s decision is not supported by substantial evidence.  Petitioner contends that 

both the video of the police interview of the student and the police report are inadmissible 

hearsay and constitute the only evidence in the record that could support the board’s 

decision.    

Only Evidence? 

 Petitioner’s claim that videotape interview and the police report constitute the 

only evidence in the record that could support the nonrenewal of Petitioner’s contract is 

not valid.  At page 7 of Petitioner’s Brief the following quotation from the Local Record 

is made: 
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Q. How many times did [the student2] say that Mr. E3. touched her 
inappropriately? 
A. She says it was several times.  She never gave me—she told me once, and 
then she kept telling me different events.  So she never really gave me an accurate 
count. 
Q. Exactly.  And she never said several times, did she? 
A. No.  This happened more than once. 
Q. Those were your words.  You offered to her that she could say three or 
more than three? 
A. Yes, I did offer to her. 
Q. But she never answered the question, how many times did this happen, did 
she? 
A. No.  

(L.R. Trans, p.44, line 20 through p.45, line 9).   The officer’s statement of what 

Petitioner stated is hearsay.  However, unobjected to hearsay is probative evidence.  

Texas National Bank v. New, 3 S.W.3d 515, 517 (Tex. 1999).  Further, the Commissioner 

can only consider issues that are raised in the local record.  TEX. EDUC. CODE § 

21.301(c).  Petitioner did not object to the officer’s statement that student said Petitioner 

touched her inappropriately.  In fact, the questions at issue were asked by Petitioner’s 

counsel.  Petitioner’s counsel invited the above hearsay testimony.  This testimony 

viewed in conjunction with the local record, excepting the video and the police report, 

constitutes substantial evidence that Petitioner inappropriately touched a student more 

than once.  There is more than a scintilla of evidence that Petitioner inappropriately 

touched a student more than once.  Inappropriately touching a student only once would 

constitute good cause to terminate a term contract.  For this reason, there is evidence 

sufficient to support the nonrenewal of a Petitioner’s contract.   

Video 

 While there is substantial evidence in the record without considering the police 

video, the police video in this case is not inadmissible hearsay.  While the video is 

                                                 
2 The student’s name appears in the transcript.  The quotation in Petitioner’s Brief substitutes initials for 
the student’s name. 
3 Petitioner is also known as Mr. E. 
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hearsay, an exception to the hearsay rule applies.  When Petitioner objected to police 

video, Respondent invoked the case of Vasquez v. Los Fresnos Independent School 

District, Docket No. 062-R1-07-2013 (Comm’r Educ. 2013)4 to overcoming the hearsay 

objection.  In Vazquez, the Commissioner relied upon Lewis v. Southmore Savings 

Association, 480 S.W.2d 180, 186 (Tex. 1972) for the proposition that in the 

administrative context liberal exceptions to the hearsay rule apply and concluded that the 

liberal exceptions to the hearsay rule found at Texas Education Code section 2001.081 

apply by analogy when a school board conducts an evidentiary hearing concerning the 

proposed nonrenewal of a term contract.   

Vasquez sets out the legal framework to determine whether an exception to the 

hearsay rule applies when a school board itself conducts the evidentiary hearing 

concerning a proposed nonrenewal.  In Vasquez, the Commissioner adopted by analogy 

the standards under the Administrative Procedure Act, which allow the consideration of 

hearsay if the evidence is (1) necessary to ascertain facts not reasonably susceptible of 

proof under these rules, (2) not precluded by statute, and (3) of a type on which a 

reasonably prudent person commonly relies in the conduct of the person’s affairs.  TEX. 

GOV’T CODE § 2001.081.  Petitioner does not contest that the above framework is legally 

correct.  Petitioner contends that applying these standards leads to the conclusion that the 

evidence is not admissible. 

First Prong 

 This is not to say that Petitioner has no objection to Vazquez.  In Vazquez, the 

issue was whether written student statements taken as part of a school district 

investigation could be offered into evidence.  The Commissioner found that the first 

                                                 
4 Just as in the Vazquez case, there is no need in the present case to determine whether even lesser 
standards than those set forth in Texas Government Code section 2001.081 apply when a school board 
conducts a hearing on the proposed nonrenewal of a term contract.  Applying the Texas Government Code 
section 2001.081 standards resolves this case.  
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prong of Texas Government Code section 2001.081 was met because a school district 

that holds an evidentiary hearing concerning a proposed nonrenewal has no subpoena 

power and parents are not likely to agree to allowing their children to face the cross-

examine of an attorney who is zealously defending his client.  Petitioner notes that the 

Commissioner’s Decision in Vazquez was overturned by district court.  The court held 

that the first prong of Texas Government Code section 2001.081 was not met because the 

district provided insufficient proof that the students would not appear at the hearing.  This 

case is currently on appeal to the Third Court of Appeals.  But even assuming that district 

court’s ruling is correct, Petitioner should not prevail on this issue.  In the present case, 

the student could not be called as a witness because the student has disappeared.  Neither 

Respondent’s police department nor the San Antonio Police Department was able to 

locate the student.  In the present case, the student’s accusations are not reasonably 

susceptible to proof under the rules.  The first prong of the Texas Government Code 

section 2001.091 standards is met.   

Second and Third Prongs 

To the extent Petitioner alleges a violation of either the second or third prongs of 

Texas Government Code section 2001.081, there is no statutory prohibition to 

considering the video and the video is the type of evidence reasonably prudent people 

rely on as to the conduct of their affairs.  The video shows a young woman being 

questioned by a trained police investigator.  The young woman states that Petitioner 

engaged her in inappropriate conversations and inappropriately touched her.  At times in 

describing this abuse, the young woman is distraught and cries.  A reasonably prudent 

person would rely on this information in making such determinations as whether to 

entrust a child to Petitioner’s care.   
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The video is admissible under the standards set out in Texas Government Code 

section 2001.081.5  Respondent’s board of trustees did not abuse its discretion when it 

overruled the objection to the admission of the video.  As Respondent’s board has a 

strong justification for its actions, it cannot be said to have acted without regard for any 

guiding rules or principles.  The video provides substantial evidence that Petitioner 

inappropriately touched and engaged in inappropriate conversations with a student. 

Cross-Examine Witnesses 

 Petitioner contends that the video of the police interview of the student cannot be 

considered because Petitioner was not given an opportunity to cross-examine the student 

at the hearing.  Texas Education Code section 21.207(c) establishes procedures for 

nonrenewal hearings heard by boards of trustees: 
At the hearing before the board or the board's designee, the teacher may: 

(1)  be represented by a representative of the teacher's choice; 
(2)  hear the evidence supporting the reason for nonrenewal; 
(3)  cross-examine adverse witnesses; and 
(4)  present evidence. 

A teacher may cross-examine witnesses.  Petitioner is correct that he was not allowed to 

cross-examine the student.  However, the student was not a witness.  All evidence does 

not come through the testimony of witnesses.  For example, evidence can from 

documents, audios, and videos.  As the student was not a witness, no violation of Texas 

Education Code section 21.207(c) occurred.     

Like a Witness 

 Petitioner contends that the student should be considered to be witness.  However, 

that is not what the statute says.  The statute allows one to cross-examine adverse 

witnesses, it does not forbid the acceptance of any evidence unless cross-examination is 

allowed.  Taken to its natural conclusion, Petitioner’s interpretation of the statute would 

                                                 
5 Having found unobjected to testimony in the Local Record and the police video to constitute substantial 
evidence, there is no need to consider whether all the elements of the police report are also admissible. 
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preclude or at least make very difficult the admission of any hearsay evidence, no matter 

how many exceptions to the hearsay rule applied.  By definition, “hearsay” is: 
 
A statement that: 

(1) The declarant does not make while testifying at the current trial or hearing; 
and 

(2) A party offers in evidence to prove the truth of the matter asserted in the 
statement. 

TEX. R. EVID. 801(d).  Hearsay is an out of court statement made for the truth of the 

matter asserted.  Petitioner’s interpretation would not allow any hearsay evidence unless 

there was an opportunity to cross-examine the maker of the statement.  

A college transcript offered to prove a teacher did not have the master’s degree 

the teacher claimed on an application, a decision of another state revoking a teacher’s 

certificate offered to prove the teacher’s bad acts, a court judgment that shows that the 

teacher was a felon, a business record offered to prove a teacher was fired from a 

previous teaching job for incompetence are all hearsay.  Under Petitioner’s interpretation 

of the Texas Education Code section 21.207 none of these documents could be admitted 

into evidence even if they were business records or documents under seal.  Petitioner 

interpretation would require that whoever made the statement at issue- a commissioner of 

education, a school board, a judge, or a college registrar- would have to be available for 

cross-examination or the document at issue could not be admitted into evidence.  

Petitioner’s interpretation of Texas Education Code section 21.207 requires the belief that 

the Legislature did not mean what it said, but instead intended to prohibit school districts 

from considering statements that are routinely considered as evidence by the courts of 

this state and State Office of Administrative Hearings, which has since its inception 

applied Texas Government Code section 2001.081.   

It should be noted the portion of the district court decision quoted on page 9 of 

Petitioner’s Brief only addresses the question of whether the lack of a property interest 

should result in an even lesser standard than that set out in Texas Government Code 
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section 2001.081.  The exceptions of hearsay found at Texas Government Code section 

2001.081 can hardly be said to destroy the right to cross-examine witnesses.  Texas 

Government Code section 2001.087 gives each party to a contested case the right to cross 

examine witnesses in contested cases.  Applying the Texas Government Code section 

2001.081 standards in the present case in no way violates Texas Education Code section 

21.207, just as Texas Government Code section 2001.081 does not violate Texas 

Government Code section 2001.087. 

Early Allegations 

 Petitioner objects to the consideration of allegations that predate the 2013-2014 

school year.  The inappropriate touching and statements occurred during the 2013-2014 

school year.  However, the police report details incidents that occurred during prior 

school years.  Petitioner is correct that in general incidents that occurred prior to the 

current contract years cannot be considered as reasons for nonrenewal when the current 

contract is proposed for nonrenewal.  Goodfriend v. Houston Independent School 

District, Docket No. 079-R2-703 (Comm’r Educ. 2003).  Those incidents which occurred 

during prior school are not considered in finding that there is substantial evidence to 

support the nonrenewal of Petitioner’s contract.  However, it should be noted that if a 

teacher is corrected in a prior year and then makes the same error in the current year, the 

evidence of prior correction may be introduced into evidence to show the seriousness of a 

failure to correct behavior. 

Due Process 

 Petitioner contends that a due process violation occurred when the administration 

and the school board were represented by two attorneys who were employed by the same 

law firm.  Petitioner does not point to any incorrect action by either attorney but argues 

the mere fact that they are employed by the same law firm is a violation.  The mere fact 

that the two counsel were employed by the same law firm is not inherently a due process 

violation, assuming for the moment that Petitioner has due process rights connected with 
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the nonrenewal of his contract.  Finlay v. Maypearl Independent School District, Docket 

No. 074-R1-06-2014 (Comm’r Educ. 2006 citing Grace v. Structural Pest Control Bd., 

620 S.W.2d 157, 160 (Tex. App.--Waco 1981, writ ref'd n.r.e.)(Which found that in an 

administrative hearing, where due process applied, that one individual could both present 

the staff’s case against the licensee and advise the board).  But even if the two attorneys 

from the same law firm in the present case constituted a procedural irregularity, Petitioner 

has not shown how this was likely to have led to an erroneous decision.  TEX. EDUC. 

CODE § 21.303(c).  Hence, even if a procedural irregularity were found, this could not 

result in Respondent’s decision being overturned.    

 Petitioner requests that in relation to the claim about the two attorneys, that the 

Commissioner should revisit the determination that no due process rights are at issue 

when a term contract is nonrenewed.  Petitioner has no due process rights concerning the 

nonrenewal of his contract.  Texas Education Code section 21.204(e) provides, “A 

teacher does not have a property interest in a contract beyond its term.”  Numerous courts 

have found this means that a teacher lacks due process rights after the expiration of a 

teaching contract.  Stratton v. Austin Indep. Sch. Dist., 8 S.W.3d 26, 29-30 (Tex. App.-

Austin 1999, no pet.); Whitaker v. Moses, 40 S.W.3d 176, 179 (Tex. App.-Texarkana 

2001, no pet.); Peters v. Nelson, 2002 Tex. App. LEXIS 2539, 10 (Tex. App.-Dallas 

2002, no pet.); Nairn v. Killeen Indep. Sch. Dist., 366 S.W.3d 229, 245 (Tex. App.-El 

Paso 2012, no pet.); Ray v. Houston Indep. Sch. Dist., 438 Fed. Appx. 332, 335 (5th Cir. 

2011).  There is no need to consider whether due process was violated because the two 

attorneys worked for the same firm. 

Conclusion 

 Respondent’s Decision to nonrenew Petitioner’s contract should be affirmed.  

There is substantial evidence in the local record that Petitioner inappropriately touched 

and inappropriately communicated with a student.  Respondent’s board did not abuse its 

discretion in making the evidentiary rulings at issue.  Allegations of actions before the 
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beginning of the 2013-2014 school year have not been considered in making this 

decision.  No violation is found based on the fact that counsel for the administration and 

counsel for the board were employed by the same law firm.    

Conclusions of Law 

After due consideration of the record, matters officially noticed, and the foregoing 

Findings of Fact, in my capacity as the Commissioner of Education, I make the following 

Conclusions of Law: 

1. The Commissioner has jurisdiction over this case under Texas Education 

Code section 21.301.   

2. The nonrenewal of teacher’s term contract is to be based on the occurrence 

of a pre-established policy reason.  TEX. EDUC. CODE § 21.303(b). 

3. The ultimate question in a nonrenewal of term contract is whether 

substantial evidence supports a determination of whether there was a violation of a pre-

established reason for nonrenewal.  TEX. EDUC. CODE § 21.203(b).  When a school board 

holds an evidentiary hearing and nonrenews a term contract, there is no requirement for 

the board to adopt findings of fact.  By rule the Commissioner has determined if a school 

board does not adopt findings of fact that the Commissioner is to determine whether there 

is substantial evidence to support the reasons for proposed nonrenewal.  19 TEX. ADMIN. 

CODE § 157.1072 (h).  

4. Hearsay that is not objected to is probative evidence.  TEX. EDUC. CODE § 

21301(c).   

5. As Petitioner did not object to hearsay statements found at pages 44 and 

45 of the Local Record.  These statements constitute probative evidence, which applying 

the substantial evidence standard constitute substantial evidence that Petitioner 

inappropriately touched a student more than once.   

6. In Texas, the hearsay rule applies in administrative hearings, just as it does 

in court.  And it is a rule that forbids the reception of evidence rather than one that merely 
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goes to the weight of the evidence.  It should quickly be added that in administrative 

hearings considerable discretion is permitted in allowing evidence to be introduced by 

virtue of the liberal exceptions to the rule.   

7. The liberal exceptions to the hearsay rule in the administrative context 

found at Texas Government Code section 2001.081 are adopted by way analogy for when 

a school board holds an evidentiary hearing concerning the proposed nonrenewal of a 

term contract.  Whether these standards should be lessened because a teacher does not 

have a property interest in a term contract beyond the contract’s need not be considered 

in the present case.  TEX. EDUC. CODE § 21.204(e).   

8. A school board’s ruling on a hearsay objection is reviewed under the 

abuse of discretion standard.  A tribunal abuses its discretion when it acts without regard 

for any guiding rules or principles. 

9. Respondent’s board did not abuse its discretion when it entered into 

evidence the police video referenced in Finding of Fact No. 2. 

10. There is substantial evidence to support the nonrenewal of Petitioner’s 

term contract. 

11. That counsel for the administration and counsel for the school board are 

employed by the same law firm is not a procedural irregularity and even if it were it was 

not likely to lead to an erroneous decision.  TEX. EDUC. CODE § 21.303(c). 

12. Due process protections do not apply when a contract is proposed for 

nonrenewal.  TEX. EDUC. CODE § 21.204(e). 

13. The decision to nonrenew Petitioner’s term contract is not arbitrary, 

capricious, or unlawful. 

14. The Petition for Review should be denied. 
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ORDER 

 After due consideration of the record, matters officially noticed, and the foregoing 

Findings of Fact and Conclusions of Law, in my capacity as the Commissioner of 

Education, it is hereby  

 ORDERED that the Petitioner’s appeal, be, and is hereby Denied.   

SIGNED AND ISSUED this ________ day of November, 2015. 

 

 

     _______________________________________ 
     MICHAEL WILLIAMS    
     COMMISSIONER OF EDUCATION 

 
Signed and issued on November 4, 2015 by Michael Williams, Commissioner of Education  

 


