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DECISION OF THE COMMISSIONER 

Statement of the Case 

 Petitioner, Annie Harris, complains of actions and decisions of Respondent, United 

Independent School District.  Christopher Maska is the Administrative Law Judge 

appointed by the Commissioner of Education to hear this cause.  Petitioner appeared pro 

se.  Respondent is represented by M. Kaye DeWalt, Attorney at Law, Houston, Texas.  

 The Administrative Law Judge issued a Proposal for Decision recommending that 

Petitioner’s appeal be dismissed in part and denied in part.  Exceptions and replies were 

timely filed and considered.   

 This case raises issues of exhaustion of remedies, compensation and whether an 

appraisal was properly made.   

 Petitioner brought a grievance complaining of the non-extension of her contract, 

received a board decision to deny the grievance, and then did not appeal the decision on 

non-extension to the Commissioner.  Petitioner could not resurrect this claim by filing a 

second grievance.  Petitioner also failed to exhaust administrative remedies by failing to 

include arguments about discrimination and the alleged improper issuance of emergency 

permits in her second grievance. 
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 Petitioner’s claim that Respondent failed to consider at least two appraisals before 

deciding to freeze her salary and her claim that her appraisal was made in violation of law, 

are not supported by substantial evidence.   

Findings of Fact 

 After due consideration of the record and matters officially noticed, it is concluded 

that the following Findings of Fact are supported by substantial evidence in the local record 

and are the Findings of Fact that can best support Respondent’s Decision1. 

1. On June 19, 2014, Petitioner filed a grievance alleging that Respondent 

improperly failed to give her a new contract for the 2014-2015 and 2015-2016 school years.  

Respondent’s board denied this grievance on August 19, 2014.  Petitioner did not appeal 

the denial of this grievance to the Commissioner. 

2. On October 30, 2014, Petitioner filed a second grievance.  In this grievance, 

Petitioner contends that her appraisal was improper because the new evaluation system was 

poorly implemented and that her contract should be extended and that she should receive 

more compensation.  The grievance does not complain of discrimination or allege that 

emergency permits were improperly granted.  

3. Petitioner has been properly compensated. 

4. The domains in Petitioner’s appraisal were independently scored. 

5. Petitioner’s appraisal scores were based on observable behavior. 

Discussion 

 Petitioner contends that her appraisal was improper, that she was wrongly denied 

an extension to her contract and a raise, that she was discriminated against, and that 

emergency permits were improperly activated.  Respondent denies these claims and asserts 

that the Commissioner lacks jurisdiction over the contract extension and salary claims 

                                                 

1 19 TEX. ADMIN. CODE § 157.1073(h). 
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because Petitioner failed to exhaust administrative remedies and over the discrimination 

and emergency permit claims because they were not part of Petitioner’s grievance. 

Exhaustion of Non-Extension 

 Petitioner notes that Respondent generally employs teachers under two-year 

contracts and generally issues the teachers a new contract every year.  Petitioner complains 

that she was not given a new contract for the 2015-2016 and 2016-2017 school years.  The 

result is that Petitioner is currently employed under a contract for the 2014-2015 and 2015-

2016 school years.  Petitioner raised this issue in a grievance that she filed on June 19, 

2014.  This grievance was denied by Respondent’s board on August 19, 2014.  Petitioner 

did not appeal this decision to the Commissioner.  Because Petitioner did not appeal the 

August 19, 2014 decision she failed to exhaust administrative remedies.  Her filing of a 

second grievance on October 30, 2014 does not resurrect the claims that she failed to appeal 

to the Commissioner when her first grievance was denied. 

Exhaustion of Salary 

 Petitioner’s June 19, 2014 grievance does not raise the issue of reduced salary.  For 

this reason, Petitioner’s failure to appeal the August 19, 2014 board decision as to the first 

grievance does not show that Petitioner has failed to exhaust administrative remedies as to 

her salary.  However, another jurisdictional issue must be addressed concerning salary. 

Salary 

 The Commissioner’s jurisdiction under Texas Education Code 7.057(a)(2) is 

limited to violations of a written employment contract that cause or would cause monetary 

harm and violations of the school laws of this state.  Petitioner has not identified any 

provision of her contract that was violated that may have resulted in her salary being frozen.  

If the Commissioner were to have jurisdiction over the salary freeze claim, it would have 

to be based on a violation of the school laws of this state.  The only provision of the school 

law of this state that Petitioner cites in relation to the salary freeze is Texas Education Code 

section 21.352(e): 
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(e)  A district shall use a teacher's consecutive appraisals from more than one year, 
if available, in making the district's employment decisions and developing career 
recommendations for the teacher. 

This provision requires districts to use appraisals for at least two years, if available, in 

making employment decisions.  Whether setting salary is an employment decision for 

purposes of Texas Education Code section 21.352(e) will be assumed, but not determined 

in this decision.  However, it is decided that appraisals are not the only things that can be 

considered in making employment decisions and that employment decisions are not 

required to be based on a finding that occurs in at least two appraisals.   

Substantial Evidence 

 A teacher has the burden of proof at the local level.  A teacher can prevail in a 

grievance only if the teacher can show some action was improper.  At the local level 

Petitioner needed to show that Respondent did not consider at least two years of appraisals 

in making the decision to freeze her salary.  Applying the substantial evidence standard of 

review to the local record, Petitioner has not conclusively established that two years of 

appraisals were not considered in making the decision to freeze Petitioner’s salary. 

Appraisal 

 Petitioner makes the claim that her appraisal was made in violation of the school 

laws of this state.  19 TEX. ADMIN. CODE § 150.1002(c) requires each domain to be scored 

independently and each score to be based on documented actions.  While Petitioner cites 

this section, Petitioner fails to cite to the record to show a potential violation.  Applying 

the substantial evidence standard, no violation of 19 TEX. ADMIN. CODE § 150.1002(c) is 

found. 

Discrimination and Emergency Permits 

 Petitioner contends that she was discriminated against when she was not given a 

mathematics assignment and that individuals were improperly hired to teach mathematics 
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on emergency permits.  Because Petitioner did not raise these issues in her grievance, she 

has failed to exhaust administrative remedies as to these claims. 

Conclusion 

 This cause should be dismissed in part and denied in part. 

Conclusion of Law 

After due consideration of the record, matters officially noticed, and the foregoing 

Findings of Fact, in my capacity as the Commissioner of Education, I make the following 

Conclusions of Law: 

1. The Commissioner has jurisdiction over this case under Texas Education 

Code section 7.057 only as to the claims that Petitioner was not paid the correct salary and 

that her appraisal was improperly done. 

2. A grievance decision must be appealed to the Commissioner within 45 

calendar days of the decision being communicated to the petitioner.  19 TEX. ADMIN. CODE 

§ 157.1049(a).   

3. As Petitioner did not appeal the board’s decision concerning her first 

grievance to the Commissioner concerning the extension of her contract, Petitioner has 

failed to exhaust administrative remedies as to the extension of her contract. 19 TEX. 

ADMIN. CODE § 157.1049(a).   

4. An issue brought to the Commissioner in appeal against a school district 

must be raised before the school district.  TEX. EDUC. CODE § 7.057(a)(2) and (c).    

5. Because Petitioner did not raise the issues of discrimination and the 

improper issuance of emergency permits in her grievance, Petitioner has failed to exhaust 

administrative remedies as these claims. 

6. Texas Education Code section 21.352(e) does not make appraisals the only 

things that can be considered in making employment decisions and does not require that 

employment decisions be made only on findings that occur in at least two appraisals.   
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7. Respondent’s determination that Petitioner failed to establish that she has 

been improperly compensated is supported by substantial evidence. 

8. Respondent’s determination that Petitioner failed to establish that her 

appraisal was incorrectly scored is supported by substantial evidence. 

9. The Petition for Review should be dismissed in part and denied in part. 

Order 

 After due consideration of the record, matters officially noticed and the foregoing 

Findings of Fact and Conclusions of Law, in my capacity as Commissioner of Education, 

it is hereby 

ORDERED that the Petitioner’s appeal be, and is hereby, dismissed in part and 

denied in part. 

 SIGNED AND ISSUED this ______ day of  November, 2015. 
 
 
 
 
    ________________________________________________ 
     MICHAEL WILLIAMS 
     COMMISSIONER OF EDUCATION 
 
Signed and issued on November 23, 2015 by Michael Williams, Commissioner of Education  

 


